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Court of Appeals of the District of Columbia 


No. 5781. 

I 

Stettixer Chamotte Fabrik AktiengesellIschaft, 

Appellant, j 

vs. I 

Howard Sutherland, as Alien Property Custojdian of the 
United States, and Walter 0. Woods, as Treasurer of the 
United States. 


a Supreme Court of the District of Coluihbia. 

At Law. | 

! 

i 

No. 51184. 

Stettinkr Chamotte Fabrik Aktiex-Gesell^chaft, 

Plaintiff, j 


Howard Sutherland, as Alien Property Custodian of the 
United States, and Walter 0. Woods, as Treasurer of the 
United States, Defendants. 

| 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the aboVje-entitled 
cause, to wit: j 

i 
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1 Bill of Complaint. 

Filed Mar. 21, 1930. 

In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

In Equity. 

Xo. 51184. 


Stettixer Chamotte Fabrik Aktiex-Gesellschaft,. 

Plaintiff, 

v. 

Howard Sutherland, as Alien Property Custodian of the 
United States, and Walter 0. Woods, as Treasurer of the 
United States, Defendants. 


To the Supreme Court of the District of Columbia: 

1. The plaintiff Stettiner Chamotte Fabrik Akticn-Ge.v- 
sellschaft is a corporation organized and existing under 
and by virtue of the laws of Germany with its principal 
office and place of business at Stettin, Germany, and brings 
this suit in its own right and alleges: 

2. The defendants Howard Sutherland, Alien Property 
Custodian, and Walter 0. Woods, Treasurer of the United 
States, are both residents of the District of Columbia, and 
are sued in their official capacity. 

3. The plaintiff and another German corporation known 
as Deutsehe-Ton & Steinzeug Werke A. G., hereinafter re¬ 
ferred to as Deutsche-Ton, were prior to May 1(3, 1912 the 
owners of all of the capital stock of Didier-March Company, 
a corporation organized under the laws of the State of Xew 
Jersey. On May 16, 1912, said Didier-March Company 
entered into an agreement with Deutsche-Ton wherein it 
agreed to pay the said last named company for each and 

everv consecutive vear thereafter commencing with 
2 January 1, 1912 for a period of ten years, 15 per cent 
of the earnings of said Didier-March Company after 
“the actual capital invested by Didier-March Company 
shall have earned 5 per cent interest per annum," the said 
share of the earnings to be accounted for on or before May 
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15th ot each succeeding year. Contemporaneously with 
this agreement, the plaintiff acquired all of the stock of 
Didier-March Company previously owned by Deutsche-Ton 
so that plaintiff thereafter became and was the! sole stock¬ 
holder of Didier-March Company. 

4. Subsequent to the declaration of war between the 
1 nited States and Germany and the taking effect of that 
certain Act of Congress known as “ Trading* with the 
Enemy Act” and the appointment of the Alien Property 
Custodian under and pursuant thereto, and prior to the 
termination of the war between the United States and Ger¬ 
many, the then Alien Property Custodian deterihined after 
investigation that the plaintiff was an enemy within the 
purview of said statute and pursuant thereto duly seized 
all of the right, title and interest of the plaintiff in the 
aforesaid Didier-March Company, including the plant and 
property thereof, the capital stock, and the rights and inter¬ 
est of everv nature. 

* 

5. Thereafter in the year 1921 the Didier-Mjarch Com¬ 
pany was liquidated by the then Alien Property Custodian 
and the proceeds thereof deposited in an account known as 
Trust Xo. 11866 in favor of Stettiner Chamotte Fabrik 
A. G. 

6. In the vear 1923 Deutsche-Ton filed a claiffi with the 
then Alien Property Custodian for amounts representing 
earnings supposed to have been accrued to it from Didier- 
March Company under the aforesaid contract cff May 16, 
1912. Plaintiff is advised and believes and therdfore avers 
that the then Alien Property Custodian withouj notice to 
this plaintiff, made a determination that the sum accruing 

to said Deutsche-Ton for the years 1917, 1918 and 
3 1919 aggregated the sum of $23,369.38, and there¬ 

after the said Alien Property Custodian at some 
date unknown to plaintiff and without notice to said plain¬ 
tiff, caused said amount of $23,369.38, plus interest and ac¬ 
cruals, to be transferred from Trust Xo. 11866 jvhich con¬ 
tained the proceeds of the liquidation of the Scilid Didier- 
March Company as aforesaid, to a trust in | favor of 
Deutsche-Ton known as Trust Xo. 32429. 

7. Plaintiff is informed and believes and therefore alleges 


that the Alien Property Custodian has allowed 
claims and made certain payments to said Deutsclj 
of the funds so transferred as aforesaid, and 


certain 
e-Ton out 
that said 
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Deutsche-Ton has presented and is prosecuting other claims 
for the return of 80 per cent of the amount of said alleged 
earnings under the contract of May 16, 1912. 

8. Plaintiff alleges that there is not in fact anv amount 
due to said Deutsche-Ton under the contract between that 
company and Didior-March Company dated May 16, 1912, 
for the reason that there was no amount of earnings derived 
by said Didier-March Company during the years 1917, 1918 
and 1919 or any other year in excess of an earning of 5 per 
per cent interest on actual capital invested in said Didier- 
March Company as by the contract of May 16, 1912 pro¬ 
vided; and plaintiff further avers that the action of the Alien 
Property Custodian in transferring the proceeds derived 
from the liquidation of said Didier-March Company to a 
trust in favor of Deutsche-Ton was erroneous and illegal 
and should be reversed, and the sums heretofore transferred 
should be restored to Trust Xo. 11866 for the reason that the 
same are the property of this plaintiff. 

9. In February 1929 plaintiff duly filed a claim with the 
Alien Property Custodian for the return to it of the funds 

transferred to the aforesaid Trust Xo. ‘>2429 in favor 
4 of Deutsche-Ton which the plaintiff avers was erro¬ 
neously transferred to said trust, and for the pay¬ 
ment to it of said sum and any additions and accretions 
thereto and income therefrom still held by the Alien Prop¬ 
erty Custodian and or the Treasurer of the United States; 
that plaintilT has complied with all of the other requirements 
of the statute and of regulations issued thereunder in con¬ 
nection with its said claims and has done all things required 
of it as a condition precedent to the allowance of its said 
claim and the release and payment over of tin* monies be¬ 
longing to it and collected by the Alum Property Custodian 
as hereinabove stated, together with the additions and accre¬ 
tions thereto and the income therefrom. Xotwithstanding 
this, the Alien Property Custodian and the Treasurer of the 
United States have failed and refused and still refuse to 
allow said claim and/or release, return and pay over to 
plaintiff the aforesaid sum transferred to and held in Trust 
Xo. 32429 in favor of said Deutsche-Ton to which the plain¬ 
tiff is entitled by reason of the premises: 

Wherefore plaintiff prays for relief as follows: to wit 

1. That process issue and be served upon the defendants 
and each of them requiring them to appear and make answer 


5 


HOWARD SUTHERLAND, AS A. P. C., ET AlL 

I 

i 

thereto but not under oath, answer under oa^h being ex¬ 
pressly waived. 

2. That it be decreed that plaintiff is entitle^ to have re¬ 
leased and paid over to it the fund received bv the Alien 
Property Custodian and transferred to Trusj: No. 32429, 
being the alleged accruals of income to said Deutsche-Ton 
as hereinabove set forth with the additions anjd accretions 
thereto and income therefrom less the sum required to be 
retained by the provisions of subsection ^S\ of section 9 
5 of “Trading with the Enemy Act” as amended. 

3. That the defendants, the Alien Prpperty Cus¬ 
todian and the Treasurer of the United States be required 
to account to plaintiff for the sum or sums collected and 
received from Didier-March Company and for the said 
sums which have been transferred to Trust! No. 32429 
hereinbefore mentioned and referred to. 

4. That plaintiff have all other and further relief to 
which in the premises it mav be entitled. 

COLLADAY, CLIFFORD & I^ETTUS, 

B. B. PETTUS, 

Attorneys for Plaintiff. 

State of New York, 

County of New York, ss: j 

Stuart McNamara, being duly sworn, deposes and says 
he is attornev-in-fact for Stettiner Chamotte Fabrik 
Aktien-Gesellschaft, the plaintiff named in thd foregoing 
bill of complaint by virtue of power of attorney duly filed 
with the Alien Property Custodian; that he has read the 
foregoing bill of complaint and knows the contents thereof, 
and verily believes the matters and things therein stated 
to 1)0 true a ml therein sot forth. 

stuart McNamara. 

i 

I 

i 

Subscribed and sworn to before me this 19th day of 
March, 1930. 

f NOTARIAL SEAL.l R. P. McGUfRK, 

Notarjf Public. 

R. D. McGurk, Notary Public, Nassau County. 

N. Y. Co. CPk’s No. 413, Reg. No. 1 Mc41A. 

Commission expires March 30, 1931. 

2—57810 
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Answer to the Bill of Complaint . 
Filed dun. 13, 1930. 


Now come the defendants, Howard Sutherland, as Alien 
Property Custodian, and Walter 0. Woods, as Treasurer 
of the United States, separately and severally, and for 
their separate and several answers to the bill of com¬ 
plaint, say: 

I. That the plaintiff has not stated sufficient facts in its 
bill of complaint to constitute a cause of action. 

II. That under the provisions of Section 9 of the Trad- 
ins: with the Enemv Act and the amendments thereto this 
Court has no jurisdiction of the subject matter of the bill 
of complaint, and has no jurisdiction to hear and deter¬ 
mine or to grant any relief in respect of the matters com¬ 
plained of in said bill of complaint. 

III. That the plaintiff has not stated sufficient facts to 
show that this Court has jurisdiction. 

And now, not waiving the many defects and insufficiencies 
of the bill of complaint, but specifically insisting upon each 
of the objections thereto as hereinbefore set forth, these 
defendants, for their separate and several answers to the 
bill of complaint, separately and severally, say: 

1. Upon information and belief the defendants admit the 
allegations contained in paragraph numbered 1 of the bill 
of complaint. 

2. Answering the averments contained in paragraph 
numbered 2 of the bill of complaint the defendants admit 
that Howard Sutherland is the Alien Property Custodian 
of the United States and is a resident of the State of West 
Virginia, and that Walter 0. Woods is the Treasurer of 

the United States and is a resident of 11 le State of 
7 Kansas, and that each is sued in his official capacity. 

3. Upon information and belief the defendants 
admit the allegations contained in paragraph numbered 3 
of the bill of complaint. There is attached hereto and made 
a part hereof what purports to be and which these defend¬ 
ants believe to be a copy of the contract referred to in 
paragraph numbered 3 of the bill of complaint, which is 
marked Exhibit “A”. The defendants are informed and 
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believe that this contract remained in full folrce and effect 
from May 16, 1912, until after the happening of the mat¬ 
ters and thing-s hereinafter stated. j 

4. Answering the averments contained in paragraph 

numbered 4 of the bill of complaint the defendants admit 
that after the declaration of war betweeij the United 
States and Germany and subsequent to the jenactment of 
the Trading with the Enemy Act and during Itlie period of 
said war the Alien Property Custodian after investigation 
determined that the plaintiff was an enemy not holding a 
license granted by the President and that iaid plaintiff 
was the owner of the entire capital stock off the Didier- 
March Company, a corporation of the State of New Jersey, 
and thereupon seized said entire capital stock jas the prop¬ 
erty of the plaintiff. Upon information and belief the de¬ 
fendants deny that the Custodian seized thje plant and 
physical property of the Didier-Marcli Company as said 
property belonged to said Didier-Marcli Company, a New 
Jersey corporation. 1 

5. Answering the averments contained in| paragraph 
numbered 5 of the bill of complaint the defendajnts say that 
after the seizure of the entire stock of the Didier-Marcli 
Company the assets of that corporation were liquidated 
and the company was dissolved. The proceeds received 
upon liquidation were paid over to the Aliejn Property 

Custodian and by him deposited in the treasury of 
8 the United States in Trust No. 11,866 ijn the name 

of said Stettiner Chamotte Fabrik A. Gi, the plain¬ 
tiff herein. Before the dissolution of the corporation 
Whitteslev, Wvtlies & Wilson, "Certified Public Account- 
ants, were employed by the Didier-Marcli Company to make 
an audit of its accounts and determine the ampunt of the 
indebtedness due by said Didier-Marcli Company to the 
Deutsche T 011 -& Steinzeug-Werke Aktiengeseljlschaft be¬ 
cause of the participation of said Deutsche Tpn-& Stein¬ 
zeug-Werke Aktiengesellsehaft in the carninlgs of the 
Didier-Marcli Company under the aforesaid contract re¬ 
ferred to in Paragraph numbered 3 of the bill of j complaint, 
and said certified public accountants determined that the 
total amount due the Deutsche T 011 -& Steinzeug-Werke 
Aktiengesellsehaft under said contract was j$23,369.88. 
Thereafter, on December 4, 1919, before the dissolution of 
said Didier-Marcli Company, the directors of sdid Didier- 
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March Company approved of the report of said certified 
public accountants and ordered and directed that said 
$23,369.88 be paid by said Didier-Maroli Company to the 
Alien Property Custodian to be hold by the Custodian for 
the benefit of the Deutsche T 011 -& Steinzeug-Werke Aktien- 
gesellschaft. Prior to the resolution of the Board of Di¬ 
rectors of the Didier-March Company to pay over said 
sum of $23,369.88 to the Alien Property Custodian and 
during the period of the recent war between the Tinted 
States and Germanv the Custodian dulv seized all right, 
title and interest of the Deutsche T 011 -& Steinzeug-Werke 
Aktiengesellschaft under the aforesaid contract, including 
all indebtedness 1 due by the Didier-March Company to said 
Deutsche Ton-& Steinzeug-Werke Aktiengesellschaft as 
the property of the latter. When said sum of $23,369.88 
was received by the Alien Property Custodian from the 
Didier-March Company he failed to place it in a separate 
trust in the name of the Deutsche Ton-& Steinzeug- 
9 Werke Aktiengesellschaft, but erroneously placed it 
in Trust Xo. 11,866 along with the property of this 
plaintiff. Thereafter, on or about March 8, 1924, the Alien 
Property Custodian in going over the assets included in 
Trust Xo. 11,866 discovered that said sum of $23,369.88 
had erroneously been placed in said trust and thereupon 
on said date ordered that said sum of $23,369.88. consist¬ 
ing of $23,000.00 in United States Liberty Loan Bonds and 
$369.88 in cash, be transferred from Trust Xo. 11,866 in 
the name of this plaintiff, to Trust Xo. 32,429 in the name 
of the Deutsche Ton-& Steinzeug-Werke Aktiengesell¬ 
schaft, and pursuant to the order of the Alien Property 
Custodian said sum of $23,369.88 was thereupon duly trans¬ 
ferred from Trust Xo. 11,866 to Trust Xo. 32,429 in the 
name of said Deutsche Ton-& Steinzeug-Werke Aktien¬ 
gesellschaft. 

6. Answering the averments contained in paragraph 
numbered 6 of the bill of complaint the defendants say that 
on or about August 4, 1923, the Deutsche Ton-& Steinzeug- 
Werke Aktiengesellschaft filed a claim with the Alien 
Property Custodian for the recovery under the Winslow 
Amendment to the Trading with the Knemy Act of March 
4, 1923 of $10,000.00 of the $23,369.88, which constitutes 
the amount due the Deutsche T 011 -& Steinzeug-Werke Ak¬ 
tiengesellschaft under the aforesaid contract of Mav 16, 
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1912, and which was seized by the Custodian during the 
period of the war, and for further answer to the averments 
contained in paragraph numbered 6 these defendants re¬ 
spectfully refer to their answer to paragraph numbered 5 
hereof. 

7. The defendants admit the allegations j contained in 
paragraph numbered 7 of the bill of complaint. The Alien 
Property Custodian has returned to the Deutsche Ton- 
& Steinzeug-Werke Aktiengesellschaft the sum of $10,- 

000.00 of said $23,369.88 and said Deutsche Ton-& 
10 Steinzeug-Werke Aktiengesellschaft hai instituted a 
suit in this court against the Treasurer of the United 
States and the Alien Property Custodian entitled Deutsche 
T 011 -& Steinzeug-Werke Aktiengesellschaft v. Woods, et al., 
Equity Xo. 50,555, in which said Deutsche Ton-& Stein¬ 
zeug-Werke Aktiengesellschaft seeks to recover 80 per 
cent, of the balance of said $23,369.88 now held bv these 

7 i 

defendants. j 

8. The defendants deny the allegations contained in para¬ 
graph numbered 8 of the bill of complaint. I 

9. The defendants deny the allegation contained in para¬ 
graph numbered 9 of the bill of complaint that there was 

an erroneous transfer of funds bv the Custodian to Trust 

* 

Xo. 32,429, and deny that the plaintiff is entitled to recover 
any of the funds transferred to said Trust X”o^ 32,429, and 
admit the other allegations contained in said pj 
Wherefore the defendants, having fully answ 
of complaint, pray that they be dismissed witlj their costs 
in this behalf expended and for such other andj further re¬ 
lief to which in the premises they may be justly and equita¬ 
ble entitled. 

Respectfullv submitted, j 

HOWARD SUTHERLAND, 

Alien Property Custodian. 
WALTER O. WOODS,! 

Treasurer of the United States. 

LEO A. ROVER, 

Attorney of the United States in 

and for the District of Columbia; 

THOMAS E. RHODES, 

Special Assistant to 

The Attorney General, 

Attorneys for the Defendants. 


aragraph. 
ered the bill 
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11-17 District of Columbia, ss: 

Howard Sutherland, being first duly sworn, upon oath, 
deposes and says that he is Alien Property Custodian of the 
United States of America, that he has read the foregoing 
answer by him subscribed and knows the contents thereof; 
that the matters and things therein stated as of his personal 
knowledge are true, and those stated as upon information 
and belief he believes to be true. 

HOWARD SUTHERLAND, 

Alien Property Custodian. 


Subscribed and sworn to before me this 13th dav of June, 
1930. 

[notarial seal.] SOPHIE 1). HILLMAN, 

Notary Public, D. C. 

District of Columbia, .ss; 

Walter 0. Woods, being first duly sworn, upon oath 
deposes and says that he is Treasurer of the United States 
of America: that he has read the foregoing answer bv him 
subscribed and knows the contents thereof; that the mat¬ 
ters and things therein stated as of his personal knowledge 
are true and those stated as upon information and belief he 
believes to be true. 

WALTER (). WOODS, 
Treasurer of the United States. 


Subscribed and sworn to before me this 13th dav of June, 
1930. 

[notarialseal.] ELLA F. VAX ZAXDT, 

Notary Public, D. C. 


: .¥ 


18 


Order. 


Filed Nov. 17, 1930. 


Upon consideration of the motion tiled by the defendants 
Howard Sutherland as Alien Property Custodian and Wal¬ 
ter O. Woods as Treasurer of the United States to dismiss 
the bill of complaint filed by the plaintiff herein on the 
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grounds that it fails to state sufficient facts tci constitute a 
cause of action and that this Court has no jurisdiction of 
the subject matter therein contained, apd the Court 
19-63 being fully advised in the premises, it is by the 
Court this 17th day of November, 1930, 

Ordered: 

That said motion be and the same is hereby 
out prejudice to the defendants. 

JOSEPH W.jCOX, 

Justice. 

L consent as to form. 

THOMAS E. RHODES, 

Attorney for Defendants. 

COLLADAY, McGARRAGHY, PETTUjS & 
WALLACE, 

Attys. for Stettiner 

Chamotte Fabrik A. G. 


# 


64 


Finding of Facts. 
Filed June 24,1932. 


'Flie Court makes and tiles the following find! 
and conclusions of law: 

Finding of Facts. 


ng of facts 


63 


This cause having been consolidated fo 
with the cause of Deutsche Ton £ Stein■ 
A. G. v. Howard Sutherland , as AlieA 


* a hearing 
eurj-Wcrke 
Property 

Custodian, and Walter (). Woods , as Treasurer of the 
United States. Equity No. 50555, came on to be heard at 
this term on the merits with said Equity cause No. oOXSo 
upon the pleadings in said two causes and the aglreed state¬ 
ment of facts, together with the exhibits attached thereto, 
stipulated and agreed by and between all the parties to said 
two causes, and the Court makes the following finding of 
facts: 

1. The plaintiff in Equity cause No. 50555, Deutsche Ton 
and Steinzeug-Werke A. G. (hereinafter referred to as 


12 


STETTINER CHAMOTTE FABRIK, ETC., VS. 


“Deutsche Ton"), is now and during all of the time herein¬ 
after mentioned was a corporation organized and existing 
under the laws of Germany with its principal office and 
place of business in the City of Charlottenburg, Germany. 

2. The plaintiff in Equity cause Xo. 51184, Stettiner Cha¬ 
motte Fabrik A. G. (hereinafter referred to as “Stet- 
tiner"), is now and during all of the times hereinafter men¬ 
tioned was a corporation organized and existing under the 
laws of Germany with its principal place of business in the 
City of Stettin, Germany. 

3. Defendant Howard Sutherland is the duly appointed 
and acting Alien Property Custodian and defendant Walter 
O. Woods is the duly appointed and acting Treasurer of the 
United States. 

4. Didier-March Company was a corporation organized 

under the laws of the State of Xew Jersey in the year 1906. 

• « 

From the year 1912 until the seizure hereinafter mentioned 
all of its shares of issued and outstanding capital stock were 
owned by the above named Stettiner; and from and after 
December 31, 1916 the par yalue of its issued and outstand¬ 
ing capital stock amounted to the sum of $1,150,000. 
66 5. On or about May 16, 1912 Didier-March Com¬ 

pany entered into an agreement in writing with 
Deutsche Ton which among other things proyided that dur¬ 
ing a period of ten years commencing January 1, 1912 there 
should be paid by Didier-March Company to Deutsche Ton 
for each and cyery consecutiye year fifteen per cent of the 
earnings of Didier-March Company after the actual capital 

invested bv Didier-March Company should have earned 
• * * 

five per cent interest per annum, the share of the earnings 
of Didier-March Company to be accounted for and paid for 
to Deutsche Ton on or before the 15th day of May of each 
succeeding year. Said contract continued to be and remain 
in full force and effect until after the happening of the mat¬ 
ters and things hereinafter stated. 

6. On or about March 27, 1918 the then acting Alien 


Property Custodian under and pursuant to the power 
vested in him by law after investigation duly determined 
that Stettiner was an enemy within the meaning of the 
Trading with the Enemy Act not holding a license granted 
bv the President, that it was the owner of all the outstand- 
ing shares of capital stock of Didier-March Company and 
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by demand duly served upon Didier-March Company on 
April 10, 1918 seized all of said shares of stocjk and all the 
rights, title and interest of said enemy in and to such shares. 
At that time said Alien Property Custodial set up an 
account upon his records designated as Trust No. 11866 in 
the name of Stettiner to which account or trust there was 
to be credited and in which account or trust tlnjire was to be 
held all money and property seized by him as the property 
of Stettiner and all proceeds therefrom and inclome thereon 
and increment thereto. Subsequent to the seizure 
67 the Alien Property Custodian caused all of said 
shares of stock to be transferred on the books of 
Didier-March Company to him and new certificates issued 
in his name as Custodian, with the exception of five shares 
of common stock which from time to time by direction of 


the Alien Property Custodian were transferred to and 
issued in the name of persons acting as directors of Didier- 
March Company. 

7. At a meeting of the Board of Directors of the Didier- 
March Company duly held and convened on tljie 15th day 
of April, 1918 at which there were present the whole board 
of three directors, one of the directors resigned and 
another person designated by the Alien Property Custo¬ 
dian was elected in his place, and thereafter the number of 
directors was increased from three to five and two more 
persons designated by the Alien Property Custodian were 
duly elected and qualified. Thereafter on the 28 th day of 
Maw 1918 at a meeting of the board dulv held another of 
the directors in office on April 13, 1918 resigned and 
another person designated by the Alien Property Custodian 
was elected in his place. At a meeting of the stockholders 
held on March 12, 1919 five persons designated bV the Alien 
Property Custodian were elected directors. I 

8. The Didier-March Company, notwithstanding the 
seizure of all of its issued and outstanding shares of capi¬ 
tal stock and designation by the Alien Property Custodian 


of persons to act as directors of that corporation,! continued 
to exist and to be managed and administered as a corpora¬ 
tion organized and existing under the laws of tlie State of 


New Jersey. 

9. On November 22, 1918 the directors Didier- 
68 March Company passed a resolution instructing its 
counsel to file a supplemental report with the Alien 
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Property Custodian to report the discovery of the obliga¬ 
tion of Didier-March Company under the above-mentioned 
contract of May 16, 1912 to Deutsche Ton. 

10. Pursuant to said resolution on December 2, 1918 the 
Didier-March Company did report the existence of the con¬ 
tract of May 16, 1912 to the Alien Property Custodian 
and the Custodian determining: after investigation that 

c 1 o 

Deutsche Ton was anenemv within the meaning of the Trad- 
ing with the Enemy Act not holding a license granted by 
the President and that it had a certain right, title and in¬ 
terest in and to the contract of May 16, 1912 by demand 
served on the Didier-March Company seized every right, 
title and interest of Deutsche Ton in and to the contract 
including every power and authority thereover which 
might or could be exercised bv it. Thereafter, on January 
22, 1919 the Custodian served an additional and supple¬ 
mental demand upon Didier-March Company by which he 
seized all of the rights, privileges and benefits granted to 
or conferred upon said Deutsche Ton by the agreement 
dated May 16, 1912 between Deutsche Ton and Didier- 
March Company together with all payments accrued or to 
accrue under said agreement and required the same to be 
conveyed, transferred, assigned, delivered, and paid over 
to him. At that time said Alien Property Custodian set up 
an account upon his records designated as Trust No. .‘>2429 
in the name of Deutsche Ton to which account or trust 
there was to be credited and in which account or trust there 
was to be held all money and property seized by him as the 
property of Deutsche Ton and all proceeds there- 
69 from and income thereon and increment thereto. 

11. Under date of December 19, 1918 Whittlesey 
and Wythes, certified public accountants of New York City, 
rendered to the Alien Property Custodian an audit report 
of the books and accounts of Didier-March Company in 
which it was set forth that $22,810.46 represented the sum 
of the participation of Deutsche Ton in the profits of 
Didier-March Company for 1917 and nine months of 1918. 

12. The Didier-March Company, acting by and through 
its Board of Directors and its secretarv and counsel, dulv 
determined and agreed that the amount accruing in favor 
of Deutsche Ton and payable to the Alien Property Custo¬ 
dian by virtue of his seizure out of the earnings of said 
Didier-March Company for the years 1917, 1918 and 1919 
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under the contract of May 16, 1912, amounted to $10,180.78 
for the year 1917; $11,848.38 for the year 1918; $1,340.72 
for the year 1919, making a total of $23,369.8&; and these 
amounts were accepted and agreed to by the |Alien Prop¬ 
erty Custodian as the amount accruing and payable to him 
bv Didier-March Company under the said contract of May 
16,1912. ‘ f 

By a resolution duly adopted by the Board of Directors 
of Didier-March Company on December 4, 1919 the said 
amount of $23,369.88 was ordered paid to the jUien Prop¬ 
erty Custodian in Liberty Bonds at their face talue. 

13. Pursuant to action of the Board of Directors of 
Didier-March Company, approved by the Aliejn Property 
Custodian, the real estate, plant and machinery of Didier- 
March Company were sold on March 15, 1920 and com¬ 
mencing subsequent to March 9, 1921 Didier-March Com¬ 
pany was dissolved under the laws of the Stdte of New 

Jersey through the Chancery Court of said State, 
70 such dissolution being completed in the year 1926. 

From time to time there was transmitted to the 
Alien Property Custodian the proceeds of liquidation of 
said Company in the form of Liberty Loan Bonds and cash. 
On March 7, 1921 there was received by the Alieiji Property 
Custodian $581,000.00, being checks for $500,000.00 and 
Liberty Bonds of the face value of $81,000.00. 

14. On August 3, 1923 pursuant to the provisions of the 
Act of March 4, 1923 called the Winslow Act Deutsche Ton 
filed a claim for the payment to it of $10,000.00. When this 
claim received consideration in the office of the Custodian 
his attention was called to the action of the directors of 
Didier-March Company ordering the payment jto him in 
Liberty Bonds at face value of the sum of $23,369.88 on 
account of the contract of May 16, 1912 and further that no 
separation had been made of the money and property re¬ 
ceived by him from Didier-March Company pursuant to 
said order of the Board of Directors. He thereupon ap¬ 
proved a recommendation regularly made to him by cer¬ 
tain of his assistant subordinates that $23,369,881 be trans¬ 
ferred from trust 11866 in the name of Stettinet’ to trust 
32429 in the name of Deutsche Ton. On or about] March 8, 
1924 a transfer was made from trust 11866 in thd* name of 
Stettiner to trust 32429 in the name of Deutschje Ton of 
Second Liberty Loan bonds of the face value of $23,000.00, 
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interest which had accrued thereon from May 15, 1920 to 
November 15,1923 and cash in the sum of $369.88. 

15. Thereafter the Alien Property Custodian allowed the 
said claim filed by Deutsche Ton under the Winslow 
71 Act and paid to its attorney in fact the sum of $9,- 
900.00 represented by United States Second Liberty 
Loan Bonds in the amount of $9,801.00 with coupons at¬ 
tached and check for $99.00. Thereafter pursuant to the 
provisions of said Winslow Act additional payments were 
made to Deutsche Ton representing interest on the bonds 
still retained in trust 32429 in its name in the aggregate 
sum of $4,496.46. 


16. Under date of December 26, 1923 Stettiner tiled a 
claim under thb provisions of the Act of March 4, 1923 
called the Winslow Act which claim was allowed pursuant 
to the Act and there was paid to Stettiner the sum of $9,- 
900.00 principal and $54,300.00 subsequently accruing in¬ 
terest. 

17. Subsequent to the passage of the Settlement of War 
Claims Act of March 10, 1928 Deutsche Ton filed a claim 
with the Alien Property Custodian for the balance remain¬ 
ing in trust No. 32429 in its favor consenting to the reten¬ 
tion by the Custodian of twenty per cent thereof as required 
by said Act and otherwise complying with all things re¬ 
quired of it as a condition precedent to the allowance of its 
said claim and the release and payment over of the monies 
belonging to it together with the additions and accretions 
thereto and the income therefrom. 


IS. On Februarv 19, 1929 Stettiner tiled a similar claim 
under the Settlement of War Claims Act for the balance 
remaining in trust 11866 in its favor consenting to the re¬ 
tention by the Custodian of twenty per cent thereof as re¬ 
quired by said Act and doing what is required of it as a 
condition precedent to the allowance of its said claim and 
the release and payment over of the monies belonging to it 
and collected by the Alien Property Custodian to- 
72 gether with the additions and accretions thereto and 
income therefrom. 

19. The defendant Alien Property Custodian has refused 
to pay over to either Deutsche or Stettiner the balance of 


the money and property remaining in trust No. 32429 or 
any part thereof. 
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Conclusions of Law. 

1. By virtue of the seizure by the Alien Property Cus¬ 
todian of all of the shares of the capital sto^k of Didier 
March Company issued and outstanding he became vested 
with and authorized to exercise all of the rights of owner¬ 
ship appurtenant to the said shares, including the power to 
exercise any and all voting rights; and by virtue of the 
seizure by the said Custodian of all of the rights, privileges 
and benefits granted to or conferred upon Deutsche Ton by 
the agreement dated May 16, 1912 between Deutsche Ton 
and Didier-March Company, he became vested with all of 
the rights and powers of Deutsche Ton under and in re¬ 
spect of said contract, including the power, without notice 
to or consultation with either Stettiner or Deutsche Ton, to 
negotiate with and agree with said Didier-March Company 


upon the amount accruing under said contract in favor of 
Deutsche Ton, and to collect and receive froiln Deutsche 
Ton any and all sums payable by Didier-March Company 
under said contract. 


2. Neither the seizure by the Alien Property! Custodian 
of all of the shares of capital stock of said Didier-Marcli 
Company issued and outstanding, nor the seizure by the 
Alien Property Custodian of all of the rights, privileges 


and benefits granted to or conferred upon Deutsche Ton by 
the agreement of May 16, 1912, nor the designation 
73 by the Alien Property Custodian of persons to serve 
as directors of said Didier-March Company effected 
or resulted in change in the corporate existence jor identity 
of said Didier-March Company as a New Jersey corpora¬ 
tion, and said corporation continued to exist, as! and to be 
managed and administered as a New Jersey corporation 
until its dissolution under the laws of the State of New 


Jersev through the Chancerv Court of that State commenc- 
ing subsequent to March 9, 1921 and being completed in the 
year 1926. | 


3. The Didier-March Company, acting through its Board 
of Directors and its secretary and counsel, fixc^d and de¬ 
termined upon the amount of $23,369.88 as the i^mount ac¬ 
cruing in favor of Deutsche Ton under the contract of May 
16, 1912 for the years 1917, 1918 and 1919 and directed that 
this sum be paid to the Alien Property’ Custodian pi Liberty 
Bonds at their face value; and the Alien Property Cus¬ 
todian duly accepted and agreed to this; and it became and 
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was the duty of tlie Alien Property Custodian to credit to 
trust Xo. 32429 in the name of Deutsche Ton out of the pro¬ 
ceeds of liquidation of Didier-March Company received by 
the Alien Property Custodian, Liberty Loan Bonds of the 
face value or aniount of $23,000 and cash in the amount of 
$369.88, together with any and all income therefrom and 
accretions and additions thereto. 

4. The transfer as made by the Alien Property Custodian 
on or about March 8, 1924 from trust Xo. 11866 in the name 
of Stettiner to trust Xo. 32429 in the name of Deutsche Ton 
of Second Liberty Bonds of the face value of $23,000, to¬ 
gether with the interest that had accrued thereon from Mav 

15, 1920 to Xovember 15, 1923, and cash in the sum 
74 of $369.88 was a ministerial or administrative act of 
the Alien Property Custodian which he was author¬ 
ized as such official to do, and was duly and properly made 
bv him. 

5. Deutsche Ton has filed a claim with the Alien Property 
Custodian as required by the provisions of the act known as 
the Settlement of War Claims Act of 1928, and has duly 
complied with all of the other requirements of said statute 
precedent to the allowance of its claim. 

6. Deutsche Ton is entitled to have released and paid 
over to it the balance of the money and property now held 
by the defendant Alien Property Custodian and/or Treas¬ 
urer of the United States in a certain trust among the 
records of the office of the Alien Property Custodian desig¬ 
nated Xo. 32429 in the name of Deutsche Ton with the addi¬ 
tions and accretions thereto less the sum required to be 
retained by the provisions of sub-section M of Section 9 of 
the Trading with the Enemy Act and less all lawful deduc¬ 
tions made by said defendants or either of them from said 
fund. 

7. Stettiner did not own the sum of $23,369.88, fixed and 
determined by the Didier-March Company and the Alien 
Property Custodian as the amount due by the Didier-March 
Company to the Alien Property Custodian under the afore¬ 
said contract ofi May 16, 1912, or any part thereof, at the 
time said $23,369.88 was seized by, or paid, conveyed, trans¬ 
ferred, assigned and delivered to the Alien Property 
Custodian. 

8. Stettiner is not entitled to recover said $23,369.88, or 
any part thereof, or any interest thereon, and Stettiner is 
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not entitled to have released and paid oyer to it any 
of the money and/or other property jheld by the 
Alien Property Custodian and/or the Treasurer of 
the United States in Trust Xo. 32429 in the name of 
Deutsche Ton Steinzeug-Werke A. G. j 

9. It, therefore, follows as a matter of law jliat the bill 
of complaint filed bv Stettiner should be dismissed. 

DANIEL W. O’DOXOGIIUE, 

I Justice. 

June 24, 1932. I 

Final Decree. | 

Filed June 24, 1932. j 


*• 


* 


This cause having been consolidated for a hcmring with 
the cause of Deutsche Ton & Steinzeug-Werke A. G. v. 
JJaward Sutherland, as Alien Property Custodian , and 
Walter 0. Woods , as Treasurer of the United States, Equity 
Xo. 50553, came on to be heard at this term on |the merits 
upon the bill of complaint, the answer of the defendants, 
and the agreed statement of facts stipulated by and between 
the parties, together with the Exhibits attached to said 
agreed statement of facts, and thereupon, upoh due con¬ 
sideration thereof, it is by the Court this the 24th day of 
June, 1932, | 

Adjudged, ordered, and decreed that the plaintiff is en¬ 
titled to recover nothing and that said bill of cobiplaint be 
and the same herebv is dismissed, with costs. j 

DANIEL W. O’DOXOGHljJE, 

Justice. 


From the foregoing decree the plaintiff, by its 
70 attorneys, notes an appeal in open court to fhe Court 
of Appeals of the District of Columbia and the same 
is hereby allowed, and the undertaking for costs is hereby 
fixed at $100.00, with leave to the plaintiff to deposit the 
sum of $50.00 with the Clerk of the Court in lieu thereof. 

DANIEL W. O’DO NOG HUE, 

Justice. 

No objection as to form. 

HENRY B. MORROW, 

WILTON H. WALLACE, 

Attorneys for the Plaintiff. 
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Memorandum. 

July 9, 1932.—$50.00 deposit in lieu of bond on appeal. 

Assignment of Errors. 

Filed July 9, 1932. 

******* 


1. The Court erred in entering a decree dismissing the 
Bill of Complaint. 

2. The Court erred in not entering a decree in favor of 
the plaintiff. 

3. The Court erred in not finding all the facts as stipu¬ 
lated by and between counsel in the Agreed Statement of 
Facts filed June 3, 1932. 

4. The Court erred in finding as a conclusion of law that 

by virtue of the seizure by the Alien Property Cus- 
77 todian of 1 all of the shares of the capital stock of 
Didier-March Company, lie became vested with and 
authorized to exercise all of the rights of ownership appur¬ 
tenant to said shares including the power to exercise any 
and all voting rights; and that bv virtue of the seizure bv 
the said Custodian of all of the rights, privileges and bene¬ 
fits granted to or conferred upon Deutsche Ton by the 
agreement dated May 16, 1912 between said Deutsche Ton 
and said Didier-March Company, lie became vested with 
all of the rights and powers of Deutsche Ton under and in 
respect of said contract, including the power, without notice 
to or consultation with either Stettiner or said Deutsche 
Ton, to negotiate with and agree with said Didier-March 
Company upon the amount accruing under said contract in 
favor of said Deutsche Ton, and to collect and receive from 


said Deutsche Ton anv and all sums pavable bv said Didier- 
March Company under said contract. 

5. The Court erred in finding as a conclusion of law that 
neither the seizure by the Alien Property Custodian of all 
of the shares of the capital stock of Didier-March Com¬ 
pany, nor the seizure by the said Custodian of all of the 
rights, privileges and benefits granted to or conferred upon 
Deutsche Ton by the agreement of May 16, 1912, nor the 
designation by the said Custodian of persons to serve as 
directors of said Didier-March Company effected or re¬ 
sulted in change in the corporate existence or identity of 
said Didier-March Company as a Xew Jersey corporation 
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and that said Didier-March Company continued to exist, as, 
and to be managed as a New Jersey corporation until its 
dissolution. 

6. The Court erred in finding as a conclusion of law that 

Didier-March Company, acting through ifs Board of 

78 Directors and its secretary and counsel, fixed and 
determined upon the amount of $23,369.88 as the 

amount accruing in favor of Deutsche Ton under the con¬ 
tract of May 16, 1912' for the years 1917, 1918 aijd 1919 and 
directed that this sum be paid to the said Custodian in 
Liberty Bonds at their face value; and that the! 1 said Cus- 
todian duly accepted and agreed to this; and that it became 
and was the duty of the said Custodian to credit to trust 
No. 32429 in the name of said Deutsche Ton out 'of the pro¬ 
ceeds of liquidation of said Didier-March Company received 
by the said Custodian, Liberty Loan Bonds ojf the face 
value or amount of $23,000 and cash in the jimount of 
$369.88, together with any and all income therefrom and 
accretions and additions thereto. I 

7. The Court erred in finding as a conclusion <jf law that 
the transfer as made by the Alien Property Custodian on 
or about March 8, 1924 from trust No. 11866 in tlje name of 
Stettiner to trust No. 32429 in the name of Deutsche Ton of 
Second Liberty Bonds of the face value of $23,000, together 
with the interest that had accrued thereon frorrj May 15, 
1920 to November 15, 1923, and cash in the sum of $369.88, 
was duly and properly made by him. 

8. The Court erred in finding as a conclusion of law that 
Deutsche Ton is entitled to have released and paid over to 
it the balance of the money and property now held by the 
Alien Property Custodian and/or Treasurer of tljic United 
States in a certain trust among the records of tlifc office of 
the said Custodian designated as No. 32429 in the 
said Deutsche Ton and the additions and aceretioi 
less the sum required to be retained by the provisions of 

sub-section M of Section 9 of the Trading]with the 

79 Knemy Act and less all lawful deductions made by 
the said Custodian and the said Treasurer of the 

United States or either of them from said fund, \ 


name of 
s thereto 


9. The Court erred in finding as a conclusion of 
Stettiner did not own the sum of $23,369.88, fixedl 


law that 
and de¬ 


termined by Didier-March Company and the Alien property 


22 


STETTINER CHAMOTTE FABRIK, ETC., VS. 


Custodian as the amount due bv the said Didier-March 

mr 

Company to the Alien Property Custodian under the said 
contract of May 16, 1912 or any part thereof, at the time 
said $23,369.88 was seized by, or paid, conveyed, transferred, 
assigned and delivered to the said Custodian. 

10. The Court erred in finding as a conclusion of law that 
Stettiner is not entitled to recover said $23,369.88 or any 
part thereof, or any interest thereon, and that said Stettiner 
is not entitled to have released and paid over to it any of 
the money and/or other property held by the Alien Prop¬ 
erty Custodian and/or the Treasurer of the United States 
in trust No. 32429 in the name of Deutsche Ton & Steinzeug- 
Werke, A. G. 

HENRY B. MORROW, 

WILTON H. WALLACE, 

COLL AD AY, McGARRAGHY, PETTUS & 
WALLACE, 

Attorneys for Plaintiff. 

Receipt of a copy of the foregoing Assignment of Errors 
acknowledged this 9th dav of Julv, 1932. 

I ‘ THOMAS E. RHODES, 

Attorney for Defendants. 

80 Designation of Record. 

Filed July 9, 1932. 

*#*!»*** 


The Clerk will please prepare the record on appeal in the 
above-entitled cause and include therein the following 
papers and proceedings: 

1. Bill of Complaint. 

2. Answer of the defendants to the Bill of Complaint to¬ 
gether with the Exhibit attached thereto. 

3. Order denving motion of defendants to dismiss the Bill 
of Complaint. 

4. Agreed Statement of Facts filed June 3, 1932, together 
with Exhibits attached thereto. 

5. Findings of Fact and Conclusions of Law filed June 
24, 1932. 

6. Final Decree entered June 24, 1932 and notation of ap¬ 
peal in open court. 
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7. Assignment of Errors. 

S. This Designation of Record. 

HENRY B. MORROW, 

WILTON H. WALLACE, 

COLLADAY, McGARRAGHY, PIpTTUS & 
WALLACE, 

Attorneys for Plaintiff, j 

| 

Receipt of a copy of the foregoing Designation of Record 
acknowledged this 9th dav of July, 1932. 

> " THOMAS E. RHODES, 

Attorney for Defendants. 

81 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supr 
of the District of Columbia, hereby certifv the 


fcme Court 
foregoing 


pages, numbered from 1 to 80, both inclusive, t0 be a true 


directions 
hrt of this 


and correct transcript of the record, according to 
of counsel herein filed, copy of which is made p 
transcript, in cause No. 51184 at Law, whereiii Stettiner 
Chamotte Fabrik Atkien-Gesellschaft is Plaintiff and How¬ 
ard Sutherland as Alien Property Custodian of the United 
States and Walter 0. Woods as Treasurer of the United 
States are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof I hereunto subscribe my jname and 
affix the seal of said Court, at the City of Washington, in 
said District, this 19th day of August, 1932. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

('Jerk 

By CHAS. B. COFL1N, 

Asst. Clerk. 
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82 Iii the Court of Appeals of the District of Columbia. 

No. 5781. 


Stettiner Chamotte Fabrik Aktien-Gesellschaft, 

Appellant, 

v. 

Howard Sutherland, as Alien Property Custodian, and 
Walter 0. Woods, as Treasurer of the United States, 
Appellees. 


Stipulation. 


It is hereby stipulated and agreed by and between coun¬ 
sel for the respective parties in the above-entitled case that 
in the printing of the transcript Exhibit “A” to the An¬ 
swer to the bill of complaint beginning on page 12 and end¬ 
ing on page 18, and the Agreed Statement of Facts with 
Exhibits “A” to “L’\ inclusive, beginning on page 20 and 
ending on page: (>4 be eliminated, inasmuch as these docu¬ 
ments appear in the companion case No. 5775, and that the 
Appellant in case No. 5781 may rely upon the record in 
case No. 5775 for the documents so eliminated from case 
No. 5781, and that the two cases be consolidated for a hear¬ 
ing bv this Court. 

o •• 


1 HENRY B. MORROW, 

WILTON H. WALLACE, 
Attorneys for the Appellant. 
THOMAS E. RHODES, 

Special Assistant to the Attorney General , 

Attorney for the Appellees. 


83 [Endorsed:] No. 5781. Stettiner Chamotte Fabrik 
Aktiengesellscliaft, Appellant, vs. Howard Suther¬ 
land, &c., et al. Stipulation as to printing record and to 
consolidate with No. 5775. Court of Appeals, District of 
Columbia. Filed Sep. 19, 1932. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5781. Stettiner Chamotte Fabrik Aktiengesellscliaft, 
appellant, vs. Howard Sutherland, as Alien Property Cus¬ 
todian of the United States, and Walter 0. Woods, as 
Treasurer of the United States. Court of Appeals, Dis¬ 
trict of Columbia. Filed Sep. 15, 1932. Henry W. Hodges, 
Clerk. 
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Court of Appeals!, district of Columbia 

I 

January Term, 1933. 


No. 5781. 

1 

i 

i 

— 

I 

| 

Stettiner Chamotte Fabrik Aktiengesellsci^aft, 

Appellant, I 

vs. 

i 

Howard Sutherland, as Alien Property Custodian 
of the United States, and Walter 0. Woqds, as 
Treasurer of the United States, Appellees. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

Tliis appeal involves the claims of two German cor¬ 
porations, Stettiner Chamotte Fabrik Aktieng^sell- 
scliaft and Deutsche Ton-& Steinzeug-Werke Akjtien- 
gesellschaft, for the balance of a fund held in trust 
by the Alien Property Custodian. For convenience 
Stettiner Chamotte Fabrik Aktiengesellschaft 1 will 

° i 


2 


hereinafter be called Stettiner and Deutsche Ton-& 
Steinzeug-Werke Aktiengesellschaft will be called 
Deutsche Ton. 

This case was originated by a bill in equity filed by 
the Appellant in the Supreme Court of the District 
of Columbia against the Appellees on March 21, 1930, 
to require the Appellees to pay to the Appellant the 
balance of a fund remaining in Trust No. 32429 in 
the office of the Alien Property Custodian to the credit 


of Deutsche Ton with the additions and accretions 
thereto and income therefrom less the sum required 
to be retained by the provisions of subsection (m) of 
Section 9 of the Trading with the Enemv Act as 
amended (40 Stat. 411). This suit was instituted 
under Section 9 of the Trading with the Enemv Act 
as amended (40 Stat. 411). 

The Appellees on June 13, 1930, filed their answer 
to the bill Of complaint and among other things con¬ 
tended that the provisions of said Section 9 gave the 
Supreme Court of the District of Columbia no juris¬ 
diction of the subject matter of the bill of complaint 
and prayed that they be dismissed with their costs. 
On November 17, 1930, Mr. Justice Cox in the Su¬ 
preme Court of the District of Columbia entered an 
order overruling without prejudice the motion of the 
Appellees to dismiss the bill of complaint. 

Deutsche Ton filed a bill of complaint against these 
Appellees in the Supreme Court of the District of 
Columbia on November 22, 1929, to require them to 
pay over to that complainant the balance of the fund 
in question with the additions and accretions thereto 
and the income therefrom less the sum required to be 
retained by the provisions of subsection (m) of Sec- 


lion 9 of the Trading with the Enemy Act as amended 
and also prayed for an accounting. ! 

The suits of Stettiner and Deutsche Ton were con¬ 
solidated for trial and argument in the Sijpremc 
Court of the District of Columbia and the case^ were 
heard by Mr. Justice O’Donoghue and a decree in 
each ease was entered on June 24, 1932, and the trial 
justice also on that date signed Findings of Fact and 
Conclusions of Law in each of the cases. The decree 

i 

of the trial justice in the Stettiner case ordered that 
the plaintiff was entitled to recover nothing and dis¬ 
missed the bill of complaint, with costs. The decree 
of the trial justice in the Deutsche Ton case ordered 
that the plaintiff was entitled to have released and 
paid over to it the balance of the fund in question 
with the additions and accretions thereto and the in¬ 
come therefrom less the sum required to be retained 
by the provisions of said subsection (rri) and less 
any deductions authorized to be made by the defen¬ 
dants or either of them in accordance with the! said 
Trading with the Enemy Act as amended and or¬ 
dered that the defendants forthwith pay over to 
Deutsche Ton the fund found to be due Deutsche 
Ton. I 

From the said decrees of the trial justice appeals 
have been prosecuted to this Honorable Court. These 
appeals have been consolidated by stipulation of 
counsel tiled on September 19, 1932. | 

The facts in both cases in the Trial Court Were 
agreed upon by counsel for Stettiner, Deutsche Ton 
and for the Alien Property Custodian and the Treas¬ 
urer of the United States. An Agreed Statement of 
Facts signed by counsel for all of the parties was hied 
in the Supreme Court of the District of Columbia on 
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June 3, 1932. The Agreed Statement of Facts is set 
forth in the record in the Deutsche Ton case at pages 
19 through 62 inclusive. For the convenience of the 
Court these facts, (not including exhibits), are sum¬ 
marized herewith: 

Didier-March Company was a corporation organized 
under the laws of the State of New Jersev in 1906 and 
continued its corporate existence until its dissolution. 
Its outstanding capital stock from and after December 
31, 1916, to its dissolution was $1,150,000 made up of 
7,500 shares of preferred stock of tlie par value of $100 
each, and 5,000 shares of common stock of the par 
value of $80 each. Until the year 1912 its stock was 
equally owned by petitioners Deutsche Ton and Stet- 
tiner. During the year 1912 Stettiner acquired from 
Deutsche Ton all of the stock previously held by it in 
Didier-March Company thereby becoming the owner 
of all of the issued and outstanding capital stock of the 
Didier-March Company, and thereafter continued to 
hold and own said stock until the seizure thereof bv the 

•r 

Alien Property Custodian. 

On or about the 16th day of May, 1912, Didier-March 
Company entered into a contract with Deutsche Ton 
wherein and whereby Didier-March Company under¬ 
took and agreed to transfer and convey to a New Jer¬ 
sey corporation called German American Stoneware 
Works a portion of its property and business and 
agreed to make certain payments to Deutsche Ton un¬ 
der conditions and contingencies stated in said con¬ 
tract. A true and correct copy of said contract is an¬ 
nexed to the answer of the Alien Property Custodian 
and the Treasurer of the United States in each of the 
above-entitled cases, and is incorporated as a part 
hereof bv reference. 


to* 

0 


On or about the 27th day of March, 1918, the then 
acting Alien Property Custodian under and pursuant 
to the power and authority vested in him as such offi¬ 
cial, after investigation, duly determined tliat Stet- 
tiner was an “enemy”, and that it was the owner of 
5,000 shares of the common stock and 7,500 Shares of 
the preferred stock of said Didier-March Company 
consisting and being the entire shares of stock of that 
corporation issued and outstanding, and by j demand 
duly served upon said corporation on April 10, 1918, 
seized all of said shares of stock and all the ri^ht, title 
and interest of said enemv in and to such shares. 
Thereafter, the Alien Property Custodian caused all 
of the said shares of stock to be transferre4 on the 
books and records of said corporation to him and new 
certificates to be issued therefor in his name as Cus¬ 
todian, with the exception of 5 shares of the common 
stock, which 5 shares, by direction of the Ali^n Prop¬ 
erty Custodian, were from time to time transferred 
to and issued in the name of persons acting ^s direc¬ 
tors of said corporation. 

At a meeting of the Board of Directors of the said 
Didier-March Company duly held and convened on the 
15th day of April, 1918, at which there were present 
Messrs. F. C. McLaughlin, George C. Balz, and J. J. 
Farrell constituting the whole Board of Directors and 
being the directors qualified and holding office at and 
prior to the seizure of the shares of stock of sjiid cor¬ 
poration by the Alien Property Custodian as herein¬ 
above stated, the following proceedings were had, to 
wit: 

Mr. Farrell resigned and Mr. C. S. Fairchild, desig¬ 
nated by the Alien Property Custodian, was elected a 
director in the place of Mr. Farrell, and he being pres- 
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ent duly qualified as a director. Thereafter and at this 
same meeting, the number of the Board of Directors 
was increased from three to five, and Messrs. G. H. 
Flinn and J. D. Brodhead, both designated by the Alien 
Property Custodian, were elected and duly qualified 
as directors. 

Thereafter, at a meeting of the Board of Directors 
of said corporation duly held on the 28th day of May, 
1918, Mr. McLaughlin resigned and Mr. E. M. Mc- 
Ilvain, designated by the Alien Property Custodian, 
was elected in his place and duly qualified. 

Mr. Balz continued as a director of the corporation 
until a stockholders’ meeting on March 12, 1919, at 
which time five persons designated by the Alien Prop- 

ertv Custodian were elected directors. 

* 

On November 22, 1918, the following resolution was 
passed by the aforesaid directors of the Didier-March 
Company: 

“Mr. Balz reported that lie had received a letter 
from the company's counsel calling attention to the 
discovery of an obligation of the Didier-March 
Company to the Deutsche Ton and Steinzeug 
Werke requiring the former to pay to the latter 
for a period of ten years after January 1, 1912, an 
amount equal to 15 per cent of the profits of the 
Didier-March Company’s annual business remain¬ 
ing after deducting an amount equal to 5 per cent 
of the capital actually invested in the Didier- 
March Company’s business, and that said discov¬ 
ery required tlie filing of a supplemental report to 
the Alien Property Custodian by this company. 
Upon motion counsel was instructed to file said 
supplemental report.” 

On December 2, 1918, the said Didier-March Com¬ 
pany, pursuant to the requirements of the Trading 
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with the Enemy Act, and the aforesaid resolution re¬ 
ported to the Alien Property Custodian the contract of 
May 16,1912, between Deutsche Ton and Didier-March 
hereinabove mentioned, and thereafter on or iibout De¬ 
cember 23, 1918, the Alien Property Custodian deter¬ 
mined after investigation that Deutsche Top was an 
“enemy” and that it had a certain right, title and inter¬ 
est in and to the said contract dated May 16, |912, and 
by demand duly served on said Didier-March Company, 
on the 15th day of January, 1919, the Alien Property 
Custodian dulv seized everv right, title and interest of 
said Deutsche Ton in and to said contract including 
every power and authority thereover which might or 
could be exercised bv it. 

Xo profits were earned by Didier-March Company 
prior to January 1, 1917, and no payments upder said 
contract have ever been made to Deutsche Ton by 
Didier-March Company. 

The Baltimore Audit Company made a repdrt to the 
Didier-March Company under date of January 23. 
1918, showing a computation of net income an^l capital 
accounts as follows: 

Capital stock of Didier-March Com¬ 
pany, December 31, 1916 and 1917 $1,150,000.00 
Surplus deficit, December 31, 1916 $2^3,157.36 

Net earnings for 1917 $}9,837.79 

Under date of December 19, 1918, Whittlesey and 
Wythes, Certified Public Accountants of New York 
City, made an audit report of the books and accounts 
of the Didier-March Company to the Alien Property 
Custodian, in which audit report, among othef things 
(on page 14), the following statement appeared: 
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“Deutsche Ton and Steinzeugvcerke Aktiengesell- 
schaft : 

“The amount of $22,810.46 shown on schedule 6 
as owing to this enemy represents the sum of their 
participation in the profits of the Didier-March 
Company for the years 1917 and 1918 (to Sep¬ 
tember 30). 

“This liability was set up after investigation 
and consultation with counsel of the company. 
Mr. Frank L. Crocker is of the opinion that the 
contract (in which provision as to the above par¬ 
ticipation appears) was not abrogated by the dec¬ 
laration of war in 1917. Copy of the contract ap¬ 
pears on schedule 16. 

“No profits accrued on this contract previous to 
1917 for the reason that profits were not earned 
by the Didier-March Company.’* 

On May 16, 1919, a further resolution was passed 
by the directors of Didier-March Company as follows: 

“The question of the indebtedness of this cor¬ 
poration to Deutsche Ton and Steinzeug Werko 
A. G. of Charlottenburg, Germany, under the con¬ 
tract providing for the payment by it of 15 per 
cent of the net profits of the business after paying 
5 per cent interest on the invested capital of the 
corporation, was considered, and on advice of 
counsel that, the fair construction of the contract 
was that invested capital meant the money which 
had been invested in the Didier-March Company 
and not the depreciated capital as computed as tin:* 
basis of the excess profits tax, the matter was re¬ 
ferred to Mr. Crocker to take up with the account¬ 
ants and prepare a new statement of the amount 
due and report the same to the proper authority/’ 

Said Mr. Crocker was then Secretary and Counsel 

•* 

of said Didier-March Company. 



9 


Exhibit “A” (Deutsche Ton R. 31) is a photostat 
copy of a letter dated June 5, 1919, bearing letjterhead 
of Whittlesey, Wythcs and Wilson, Certified! Public 
Accountants, 30 Church Street, New York City, ad¬ 
dressed to Frank L. Crocker, Esquire, 5 Xassaii Street, 
New York City, appearing in the official files of the 
office of l lie Alien Property Custodian and which was 
received by the office of the Alien Property Custodian 
on December 26, 1919, and which was sent to the office 

i 

of the Alien Property Custodian by Mr. Crocker or the 
Didicr-March Company at the request of the pffice of 
the Alien Property Custodian. 

Under date of February 4, 1919, A. Mitchell Ualmer, 
then Alien Property Custodian, issued an Older of 
Sale of the entire capital stock of Didier-Marcji Com¬ 
pany and other property and attached to the order a 
prospectus giving the history of the Didier-March 
Company, together with a statement, a copy of which 
is designated Exhibit “B’\ (Deutsche Ton R. 35) 
Said capital stock was not sold by the Alien Property 
Custodian, but pursuant to a resolution passed jby the 

Board of Directors on May 27, 1919, the affairs of the 

7 I 

company were liquidated. 

On December 4, 1919, the directors of Didier^March 
Company passed the following resolution: 

“The Deutsche Ton claim as fixed by the ac¬ 
countants was reviewed and ordered paid in Lib¬ 
erty Bonds at their face value and the matter re¬ 
ferred to Mr. Crocker to take up with their Wash¬ 


ington office. 7 


Under date of February 24, 1920, Whit 
Wvthes and Wilson, Certified Public Accounta 
Church Street, New York City, rendered a re^ 


|;lesev, 

, 30 
ort to 
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the Alien Property Custodian, containing among other 
things the following statement: 

“Deutsche-Ton Steinzeugwerke Aktiengesell- 
schaf t ’ ’: 

“The amount of $23,369.88 at December 31, 
1919, shown on schedule 9 as owing to this enemy 
represents the accrual of their participation in 
the earnings of the Didier-March Company for the 
years 1917, 1918 and 1919 as follows: 

1917 $10,180.78 

1918 11,848.38 

1919 1,340.72 


Total $23,369.88 

“A copy of the contract on the basis of which 
the above mentioned accruals were made appears 
on schedule 16 of the report of Whittlesey and 
Wythes dated December 19, 1918, and comments 
thereon are to be found on page 14 of said report. 
(Said comments are set forth in paragraph 11 
hereinabove.) 

“At a meeting held December 4, 1919, 1 lie direc¬ 
tors of the Didier-March Company ordered the 
payment to the Alien Property Custodian of this 
claim, as fixed by the accountants in Liberty Bonds 
at face value.’ ’ 

The amount of $23,369.88 set forth above was ar¬ 
rived at as follows: 

1917 

Capital stock of Didier-March Co. $1,150,000.00 
Less deficit 12-31-16 576,772.82 


Net capital 12-31-16 


573,227.18 
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Net earnings for 1917 
Less 5% on net capital above 

Balance of earnings 
15% of balance of earnings 

1918 

Capital stock of Didier-Mareh Co. 
Less deficit 12-31-17 

Net capital 12-31-17 

Net earnings for 1918 
Less 5% on net capital above 

Balance of earnings 
15% of balance of earnings 

1919 

Capital stock of Didier-March Co. 
Less deficit 12-31-18 

Net capital 12-31-18 

Net earnings for 1919 
Less 5% on net capital above 

Balance of earnings 
15% of balance of earnings 


96,533.21 

38,661.36 

67,871.85 

10,180.78 


$1,1^0,000.00 

494,239.18 

i 

■■ 1 i — 

655,760.82 

111,777.26 

32,788.04 

7)3,989.22 

11,848.38 


$1,150,000.00 

408,075.68 


746,924.32 


46 

37 


,284.35 

,346.22 


,938.13 

,340.72 


The balance sheets and the net income of tl^e com¬ 
pany as determined by the same accountants are 
marked Exhibit “C” (Deutsche Ton, R. 37). j 
A copy of said report of February 24, 1920, was 
transmitted bv the custodian to the above-named Mr. 
Crocker on March 1, 1920, Exhibit D (Deutsche Ton, 
R. 38). On March 2, 1920, the said Mr. Croc^ er re¬ 
turned the copy of said report which had been sent him, 


\ 
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to Mr. George P. Wagner, Mr. Wagner being an attor¬ 
ney in the office of the Alien Property Custodian. A 
photostat copy of the letter from Mr. Crocker to Mr. 
Wagner is marked Exhibit “E” (Deutsche Ton, R. 
38). 

On March 2, 1920, the Alien Property Custodian ad¬ 
dressed a letter to Messrs. Whittlesey, Wvtlies Wil- 
son acknowledging receipt of said report, a photostat 
copy of the said letter of acknowledgment marked Ex¬ 
hibit “E-l” (Deutsche Ton, R. 39). 

Proceedings in dissolution of Didier-March Com¬ 
pany were held and carried out through the Chancery 
Court of the State of New Jersey, the dissolution 
having been completed in the year 1926. The Alien 
Property Custodian when he seized the stock of 
Didier-March Company as aforesaid, set up an ac¬ 
count designated as Trust Xo. 11866 in the name of 
Stettiner, to which account or trust there was to be 
credited all money and property seized by him as the 
property of Stettiner. Likewise when the Alien Prop¬ 
erty Custodian seized all the right, title and interest 
of Deutsche Ton in and to the contract dated May 16, 
1912, and all the rights, privileges and benefits granted 
to or conferred upon Deutsche Ton by said agreement 
as hereinabove stated, he then set up an account desig¬ 
nated as Trust Xo. 32429 in the name of Deutsche Ton, 
to which account or trust there was to be credited, all 
money and property seized by him as the property of 
Deutsche Ton. 

United States Liberty Loan Bonds and cash received 
by the Alien Property Custodian in the month of 
March, 1921, from the Didier-March Company and 
representing or being a distribution of a portion of 
the net proceeds of the liquidation of said Didier- 
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March Company as aforesaid, were credited by the 
Alien Property Custodian wholly to the account Trust 
No. 11866 in the name of Stettiner, and no part there¬ 
of was credited to the account Trust No. 32429 in the 
name of Deutsche Ton; and the Liberty Bonds and 
cash subsequently so received by the Alien property 
Custodian from Didier-March Company were likewise 
wholly credited when received to Trust No. 11866 in 
the name of Stettiner. 

No part of any Liberty Bonds or money qr other 

property received by the Alien Property Custodian 

from Didier-March Company was or has been credited 

by the Alien Property Custodian to Trust N<L 32429 

in the name of Deutsche Ton except the Liberty Bonds 

and cash transferred by the Alien Property Ciistodian 

from Trust No. 11866 in the name of Stettiner to Trust 
% 

No. 32429 in the name of Deutsche Ton, as is stated 
hereinafter. i 

Pursuant to a memorandum of February 29, 1924, 

made by Chief of Corporation Management Division, 

and approved by the Custodian (Exhibit I, Deutsche 

Ton, R. 54), on March 8, 1924, there was transferred 

by the Alien Property Custodian from Trust Nc. 11866 

in favor of Stettiner to Trust No. 32429 in fjjvor of 

Deutsche Ton the sum of $27,279.88. The aforesaid 

transfer was made without anv notice to Stettiner. 

*> 

Pursuant to the Settlement of War Clairps Act, 
March 10, 1928, Deutsche Ton filed a claim with the 
Alien Property Custodian for the balance remaining 
in Trust No. 32429 in its favor, consenting to the re¬ 
tention by the Custodian of 20 per cent thereof as 
required by said Act, the claim being given No. 770. 
On February 19, 1929, Stettiner filed a similar claim, 
its claim being given No. 2589. Both claims a te still 
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pending and undetermined by the Alien Property 
Custodian. 

This appeal is prosecuted for errors of law com¬ 
mitted by the trial court in the conclusions of law 
found by him. (Stettiner R. 17.) 

ASSIGNMENT OF ERRORS. 

1. The Court erred in entering a decree dismissing 
the Bill of Complaint. 

2. The Court erred in not entering a decree in favor 
of the plaintiff. 

3. The Court erred in not finding all the facts as 
stipulated by and between counsel in the Agreed 
Statement of Facts filed June 3, 1932. 

4. The Court erred in finding as a conclusion of 
law that by virtue of the seizure by the Alien Prop¬ 
erty Custodian of all of the shares of the capital 
stock of Didier-March Company, he became vested 
with and authorized to exercise all of the rights of 
ownership appurtenant to said shares including the 
power to exercise any and all voting rights; and that 

bv virtue of the seizure bv the said Custodian of all 
•> » 

of the rights, privileges and benefits granted to or 
conferred upon Deutsche Ton by the agreement dated 
May 16, 1912, between said Deutsche Ton and said 
Didier-March Company, he became vested with all of 
the rights and powers of Deutsche Ton under and in 
respect of said contract, including the power, with¬ 
out notice to or consultation with either Stettiner or 
said Deutsche Ton, to negotiate with and agree with 
said Didier-March Company upon the amount accru¬ 
ing under said contract in favor of said Deutsche Ton, 
and to collect and receive from said Deutsche Ton 
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any and all sums payable by said Didier-March Com¬ 
pany under said contract. 

5. The Court erred in finding as a conclusion of 
law that neither the seizure by the Alien Property 
Custodian of all of the shares of the capital stock of 
Didier-March Company, nor the seizure by the said 
Custodian of all of the rights, privileges anq benefits 
granted to or conferred upon Deutsche Toq by the 
agreement of May 16, 1912, nor the designation by 
the said Custodian of persons to serve as directors 
of said Didier-March Company effected or resulted 
in change in the corporate existence or identity of 


said Didier-March Company as a New Jersey cor¬ 
poration and that said Didier-March Company con¬ 
tinued to exist, as, and to be managed as a New Jer¬ 
sey corporation until its dissolution. 

6. The Court erred in finding as a conclusion of 
law that Didier-March Company, acting through its 
Board of Directors and its secretarv and counsel, fixed 
and determined upon the amount of $23,369.88 as the 
amount accruing in favor of Deutsche Topi under 
the contract of May 16, 1912, for the years 1^17, 1918 
and 1919 and directed that this sum be paid to the 
said Custodian in Liberty Bonds at their facp value; 
and that the said Custodian duly accepted an4 agreed 
to this; and that it became and was the duty of the 
said Custodian to credit to trust No. 3242^ in the 
name of said Deutsche Ton out of the proceeds of 
liquidation of said Didier-March Company received 
by the said Custodian, Liberty Loan Bonds of the 
face value or amount of $23,000 and cash in the 
amount of $369.88, together with any and all income 
therefrom and accretions and additions thereto. 
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7. The Court erred in finding as a conclusion of 
law that the transfer as made by the Alien Property 
Custodian on or about March 8, 1924, from trust Xo. 
11S66 in the name of Stettiner to trust Xo. 32429 in 
the name of Deutsche Ton of Second Liberty Bonds 
of the face value of $23,000, together with the interest 
that had accrued thereon from May 15, 1920, to No¬ 
vember 15, 1923, and cash in the sum of $369.88, was 
duly and properly made by him. 

8. The Court erred in finding as a conclusion of law 
that Deutsche Ton is entitled to have released and 
paid over to it the balance of the money and prop¬ 
erty now held by the Alien Property Custodian and/or 
Treasurer of the United States in a certain trust 
among the records of the office of the said Custodian 
designated as Xo. 32429 in the name of said Deutsche 
Ton and the additions and accretions thereto less the 
sum required to be retained by the provisions of sub¬ 
section (m) of Section 9 of the Trading with the En- 
emv Act and less all lawful deductions made by the 
said Custodian and the said Treasurer of the United 
States or either of them from said fund. 

9. The Court erred in finding as a conclusion of 
law that Stettiner did not own the sum of $23,369.88, 
fixed and determined by Didier-March Company and 
the Alien Property Custodian as the amount due by 
the said Didier-March Company to the Alien Prop¬ 
erty Custodian under the said contract of Mav 16, 
1912, or any part thereof, at the time said $23,369.88 
was seized by, or paid, conveyed, transferred, assigned 
and delivered to the said Custodian. 

10. The Court erred in finding as a conclusion of 
law that Stettiner is not entitled to recover said 
$23,369.88 or any part thereof, or any interest there- 
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on, and that said Stettiner is not entitled to 
leased and paid over to it any of the mone 


have re¬ 
ly and/or 


other property held by the Alien Property Custodian 
and/or the Treasurer of the United States in trust 
Xo. 32429 in the name of Deutsche Ton & Steinzeug- 
Werke A. G. 


SUMMARY OF ARGUMENT. 


I. 


THE DIRECTORS OF DIDIER-MARCH COM¬ 
PANY DID NOT OX DECEMBER 4, 1919, ORDER 
OR APPROVE PAYMENT TO DEUTSCHE TON 
OF $23,369.88. 


H. 


IF, CONTRARY TO PETITIONER’S POSITION, 
SAID PAYMENT OF $23,369.88 WAS APPROVED, 
THEN SAID APPROVAL IS NOT CONCLUSIVE, 
BUT IS SUBJECT TO REVIEW IN THIS cjoURT. 


III. ! 

THE AGGREGATE AMOUNT DUE DEUTSCHE 
TON WAS NOT MORE THAN $3,031.68. ! 
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ARGUMENT. 

I. 

The Directors of Didier-March Company Did Not on 
December 4, 1919, Order or Approve Payment to 
Deutsche Ton of $23,369.88. 

The trial court (Stettiner R. 17) concluded that 
Didier-March Company, acting through its Board of 
Directors, fixed and determined upon the sum of 
$23,369.88 as the amount due Deutsche Ton under the 
contract of Mav 16, 1912. The record in this case 
does not support said conclusion. 

The finding of the lower court was based upon the 
minutes of the meeting of the Board of Directors of 
Didier-March Company held December 4, 1919 

(Deutsche Ton R. 24, 25). In order fully to under¬ 
stand the action taken by said Board of Directors on 
that date, it is necessary to consider the events lead¬ 
ing up to said action. The following chronology will 
be helpful: 

12-19-18—Whittlesey and Wvthes, Certified Public Ac¬ 
countants, rendered a report to the Alien 
Property Custodian showing that the amount 
due' Deutsche Ton under said contract of 
May 16, 1912, for the years 1917 and 1918 (to 
September 30) was $22,810.46 (Deutsche 
Ton R. 23). 

5-16-19—The Board of Directors of Didier-March 
Company considered the foregoing report 
and: “on advice of counsel that the fair con¬ 
struction of the contract was that invested 
capital meant the money which had been in- 



19 


vested in the Didier-March Company and 
not the depreciated capital as computed as 
the basis of the excess profits tax, the mat¬ 
ter was referred to Mr. Crocker to' take up 
with the accountants and prepare a new 
statement of the amount due and rdport the 
same to the proper authority.’’ (Deutsche 
Ton R. 24). j 

l 

6-5-19—Whittlesey, Wvthes and Wilson, Certified 
Public Accountants, submited to Mr. Crocker 
a report showing that the actual capital in¬ 
vested was $1,831,321.83 (Deutsche Ton R. 
24, 34). I 


12-4-19—The Directors of the Didier-March Cpmpanv 
passed the following resolution: 

‘‘The Deutsche Ton claim as fixed bv the 
accountants was reviewed and order—paid 
in Liberty Bonds at their face value and the 
matter referred to Mr. Crocker to ^ake up 
with their Washington office” (Deutsche Ton 
R. 25). 

2-24-20—Whittlesey, Wvthes and Wilson renpered a 
report to the Alien Property Custodian set¬ 
ting forth the amount due Deutsche Ton un¬ 
der said contract to be $23,369.88 (Deutsche 
Ton R. 25). | 

The foregoing chronology makes it perfectly clear 
that the accountants’ report of December 19, 191$, used 
“depreciated capital” for the purpose of detentlining 
the amount, if any, due Deutsche Ton under the con- 
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tract. The accountants did not use the “actual capi¬ 
tal invested' ’, as required by the contract. Realizing 
this, said Directors on May 16, 1919, definitely and 
positively, upon the advice of counsel, disapproved the 
method followed and the result obtained, by said ac¬ 
countants and gave specific instructions that said ac¬ 
countants not use “depreciated capital” as they had 
theretofore done; and a new statement, to be filed with 
Mr. Crocker, was requested from said accountants. 

Said new statement from the accountants was duly 
prepared, and submitted to Mr. Crocker on June 5, 
1919, pursuant to the foregoing resolution of the Board 
of Directors. With the amount of the actual capital 
invested thus fixed, the determination of the amount 
due Deutsche Ton involved a mere arithmetical com¬ 


putation. 

With the new statement of June 5,1919, before them, 
the same having been prepared at the request of the 
Board of Directors, that body on December 4, 1919, 
adopted the resolution hereinabove set forth. The 
approval given in said resolution to the Deutsche Ton 


claim 


“as fixed bv the accountants” 
% 


can have reference 


onlv to the figures and the method set forth in the 
accountants’ report of June 5, 1919. As a matter of 
fact, the sum of $23,369.88, which the lower court finds 
to have been approved by the Board of Directors, was 
not fixed or determined until February 24, 1920, which 
date falls after the action of the Board of Directors 
upon which the trial court based its ruling. In their 
computation of February 24, 1920, fixing the amount 
of $23,369.88 as the sum due Deutsche Ton, the ac¬ 
countants followed the identical method which had 
been definitely disapproved on May 16, 1919, by the 
Board of Directors of Didier-March Company. In- 
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stead of using the actual capital invested of $1,831,- 
321.83, the accountants used a net capital,” so- 
called, of from $573,000 plus to $746,000 plus (Deutsche 
Ton R. 26). This method was manifestly in error, 
having been specifically rejected by the Didier-Marcli 
Company. 

At this point it is interesting to note that! all five 
Directors of Didier-Marcli Company were on} Decem¬ 
ber 4, 1919, and since March 12 of that year had been 
nominees of the Alien Property Custodian (l|)eutsche 
Ton R. 22). 

The conclusion of the trial court that the Didier- 
Marcli Company fixed and determined upjon the 
amount of $23,369.88, which sum was due only if the 
disapproved method of determination be followed, is 
not supported by any fact in the record. Sifid con¬ 
clusion should be reversed. I 


II. 

If, Contrary to Petitioner’s Position, Said Payiinent of 
323,369.88 Was Approved, Then Said Approval is 
Not Conclusive, But is Subject to Review m This 
Court. ! 

i 

If this Honorable Court shall find as a master of 
fact on the record that the directors of DidierjMarch 
Company approved of the transfer of the fund ih ques¬ 
tion from a Trust in favor of Stettiner to a Tlust in 
favor of Deutsche Ton, we necessarily are led to a 
consideration of the question whether the resolution of 
said directors of December 4, 1919, is binding In this 
suit so as to establish that Deutsche Ton is entitled to 
said fund and that Stettiner is not so entitled, j 
We submit that the answer to the above question is 
plainly in the negative. 


The Trial Court in its Conclusions of Law, para¬ 
graph 3 (Stettiner R. 17), held that Didier-March 
Company through its Board of Directors and its Secre¬ 
tary and Counsel, fixed and determined the amount 
owing Deutsche Ton under the contract of May 16, 
1912, for the years 1917, 1918 and 1919 and directed 
that this sum be paid to the Alien Property Custodian 
in Liberty Bonds at their face value; and that the 
Alien Property Custodian duly accepted and agreed 
to this; and that it became and was the duty of the 
Alien Property Custodian to transfer the fund in ques¬ 
tion from the Trust in favor of Stettiner to the Trust 
in favor of Deutsche Ton. 

With the above conclusion of law of the Trial Court 
we take issue. 


Section 9 (a) of the Trading with the Enemy Act as 
amended (40 Stat. 411) provides that a claimant, who 
is not an entanv or an allv of an enemv, mav institute 
a suit in equity against the Alien Property Custo¬ 
dian or the Treasurer of the United States, as the case 
may be, “to establish the interest, right, title or debt 
so claimed/ 1 This provision of the statute is extended 
by Section 9 (b) and paragraphs (12) and (13) there¬ 
of and also by section 9 (c) which provide that if the 
President shall determine that the owner at the time 
of seizure was a German corporation and had complied 
with subsection (m) of the statute, said corporation 
“may institute suit in equity to recover such money 
or other property” as provided in subsection (a) “and 
with like effect/’ 


Thus it is seen that the statute clearly gives Stettiner 
a German corporation and a claimant, the right to es¬ 
tablish its claim by a suit in equity. 



The seizure of the property by the Alien Property 
Custodian establishes his right to possession of the 
property but does not determine the ownership thereof. 

The ownership of the property seized by 'the Alien 
Property Custodian, so long as it remains iijL the pos¬ 
session of the Alien Property Custodian, mjiy be de¬ 
termined by the courts in a suit in equity b\j a claim¬ 
ant and no action by the Alien Property Custodian or 
his agents can deprive a claimant of this right. 

In the case of Stoehr v. Wallace , 269 Fed. 827, at 
page 834, Judge Learned Hand says: 


“It is quite true that under sectio^i 12 as 
amended his powers are extended to include the 
general power to sell, but under section 9 any 
claimant friend may file a bill such as tjhis, and 
either the bill automatically stays the sdle, or at 
least the court may stay it in a proper case, and 
such a suit section 9 makes the sole remedy of 
claimants. Thus it is apparent what tliel scheme 
of the act was. The reduction to possession of 
enemy property should be absolute, final and in¬ 
contestable; it was to proceed by ex parte inves¬ 
tigation and without right of review; it should in¬ 
clude all property that the Alien Property Cus¬ 


todian decided to have enemy character, j But it 
adjudicated nothing and its effect upon aijiy right 
but that of possession was nil. In a suit under 
section 9 the investigation and decision are irrele¬ 


vant .” (Italics supplied.) 


This case was appealed to the Supreme Court of the 
United States ( Stoehr v. Wallace , 255 U. S. 239), which 

approved the foregoing and held, pp. 245, 246-. 

I 

“That Congress in time of war may authorize 
and provide for the seizure and sequestration 
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through executive channels of property believed 
to be enemy-owned, if adequate provision be made 
for a return in case of mistake, is not debatable. 
Central L nion Trust Co. v. Gar-van, supra. There 
is no warrant for saying that the enemy owner¬ 
ship must be determined judicially before tlie 
property can be seized; and the practice has been 
the other way. The present act commits the deter¬ 
mination of that question to the President, or the 
representative through whom lie acts, but it docs 
not make his action final. On the contrary, it dis- 

tinctlv reserves to anv claimant who is neither an 
* * 

enemv nor an allv of an enemv a right to assert 
and establish his claim by a suit in equity unem¬ 
barrassed by the precedent executive determina¬ 
tion. Xot only so, but pending the suit, which the 
claimant may bring as promptly after the seizure 
as lie chooses, the property is to be retained by 
the Custodian to abide the result and, if the claim¬ 
ant prevails, is to be forthwith returned to him. 
Thus there is provision for the return of property 
mistakenly sequestered; and we have no hesitation 
in pronouncing it adequate, for it enables the 
claimant, as of right, to obtain a full hearing on 
his claim is a court having power to enforce it if 
found meritorious.” 

While the above case deals with the claim of a per¬ 
son who is not an alien enemy, the same rule undoubt¬ 
edly obtains with respect to the claims of alien ene¬ 
mies authorized under later amendments to the Trad¬ 
ing with Enemv Act. 

In the case of In re Sutherland , 23 Fed. (2d) 595, it 
was held that the Alien Property Custodian’s deter¬ 
mination that stock is owned bv an alien enemv is suffi- 

* i 

cient to require a corporation to cancel such stock and 
issue certificates in lieu thereof to the Alien Property 
Custodian, whether the decision is right or wrong; 




all rights and equities which may have existed in favor 


of the corporation remaining open for future! proceed¬ 
ings under section 9 of the Trading with the Enemy 


Act. 

It is thus seen that the right of Stettiner td sue and 
have the ownership of the fund in question determined 
by the courts is incontestable. 

When the Custodian seized the stock of Didiqr-March 
Company, which up to that time was owned by Stetti- 
ner, he did so under section 7 (c) of the Trading with 
the Enemy Act. By so seizing said stock the Custo¬ 
dian vested in himself the rights of a stockholder, 
Sutherland v. Selling , 1(5 Fed. (2d) 865. I 

It was held in the case of Munich Reinsurance Co. v 
First Reinsurance Co., 300 Fed. 345, that an alien cor¬ 
poration had no further interest in the stock (j)f a do¬ 
mestic corporation after its seizure by the Alieii Prop- 
ertv Custodian. 

The Supreme Court of the United States in the case 
of Great Northern Rail wag v . Sutherland, 273 Ui S. 182, 


held that a demand by the Alien Property Custodian 


for the transfer of stock to him was effective as seiz¬ 
ure of the stock, the Court saying through Mr. Justice 
Brandeis at page 191: 

“The term seizure as used in this connection 
connotes merely the taking of possession, jHence 
there was no occasion to define the extent of the 
enemy's owernship. The demand operate^ as a 
symbolic seizure.” 

* i 

I 

In 33 Opinions of Attorneys General 409 in an opin¬ 
ion addressed to The Secretary of the Navy, Attorney 
General Palmer construed Section 12 of the Trading 
with the Enemy Act. At page 471 he said: 
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44 The section clearlv gives him the right to vote 
stock which is thus transferred or delivered to him 
and to elect directors bv means of such stock con¬ 
trol.” 

The seizure of the stock vested the Alien Property 
Custodian with all the rights of Stettiner therein and 
divested Stettiner of anv rights therein. The Alien 
Property Custodian had the right to vote such stock 
and elect such directors. The evidence shows that the 
Alien Property Custodian after the seizure of the stock 
did designate and elect directors of the Didier-March 
Company. He obtained control of the directorate on 
April 15, 1918. (Deutsche Ton R. 21.) At the date of 
the resolution of the directors of December 4, 1919, the 
Alien Property Custodian was the sole owner of the 
stock of Didier-March Company; and its directors, all 
of them, were persons designated by the Alien Prop¬ 
erty Custodian and were his agents. (Deutsche Ton 
R. 21, 22.) The resolution is not binding on Stettiner 
because at the date of its adoption Stettiner had been 
completely divested of any ownership of such stock 
and of any interest in the corporation. The only effect 
the resolution could possiblv have would be a deter- 
mination by the Alien Property Custodian himself that 
such an amount was due. 

But such a determination by the Alien Property Cus¬ 
todian through his directors is not binding upon Stet¬ 
tiner in this action. If it were, it would deprive Stet¬ 
tiner of the right to sue to establish its interest in the 
fund held by the Alien Property Custodian as pro¬ 
vided in Section 9 (a) of the Trading with the Enemv 
Act as amended. 

The transfer of the fund from a trust in favor of 
Stettiner to a trust in favor of Deutsche Ton is not an 


adjudication of the Stettiner claim or of the ownership 
of the fund. j 

The transfer of the fund from one trust to ahother is 
no more binding upon Stettiner than the original de¬ 
posit of the fund in a trust in favor of Stettiner would 
be. Even if the Alien Property Custodian alleges, as 
he does in his answer filed in the Trial Court, (that the 
original deposit of the fund in the trust in favor of 
Stettiner was 4 ‘erroneous”, it does not follow that such 
determination is correct any more than it would be if 
the Alien Property Custodian retransferred (he said 
fund at this time back to the trust in favor of Stettiner. 

Such transfers of funds to different account^ by the 
Alien Property Custodian are administrative blatters 
within his office and nothing more. 

The transfer of the fund in question was made with¬ 
out any notice to Stettiner and it had no opportunity 
before the Alien Property Custodian at that itime to 
show its title to the fund and to dispute the claim of 
Deutsche Ton to the said fund. (Deutsche TonjR. 29.) 

The allowance and payment of the claim of Deutsche 
Ton under the Winslow Act by the Alien Property Cus¬ 
todian does not operate as an adjudication of ^>wner- 
ship of the fund which would be binding upon this 
court. All cases involving suit to establish the owner¬ 
ship of property or funds in the possession of th<[ Alien 
Property Custodian are no doubt predicated bn the 
denial of claims by the Alien Property Custodial). But 
such adverse action is not binding on the court in which 
suit is brought to establish ownership. No more can 
an act of the administrative forces of the Alien Prop¬ 
erty Custodian transferring a fund from one tbust to 
another be binding upon the court in which a sfuit is 
brought to establish the ownership of such fundi 
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See also: 

Columbia Brewing Company v. Miller, 281 Fed. 
289. 

BeJnt, Meyer d Co. r. Miller , 266 U. S. 457. 

Commercial Trust Co. r. Miller, 262 U. S. 51. 

Central Trust Co. r. Garvan, 254 U. S. 554. 

The claim of Stettiner in the Trial Court was con¬ 
tested upon the basis of the following cases among 
others: 

Mutzenbeclier v. Ballard. 16 Fed. (2d) 173. 

U. S. v. Chemical Foundation. 294 Fed. 300; 5 
Fed. (2d) 191; 272 U. S. 1. 

Junkers r. Chemical Foundation, 287 Fed. 597. 

Munich Reinsurance Co. r. First Reinsurance 
Co. ; 300 Fed. 345; 6 Fed. (2d) 742. 

All of these cases involve suits against citizens, in¬ 
dividuals or corporations to whom the Alien Property 
Custodian had transferred the property seized from 
the alien enomv. Such is not the case here and the 
cases cited are not analogous to this case nor are thev 
controlling. The rights of Stettiner and Detusche Ton 
to have the ownership of the fund adjudicated, are on 
a parity. The Trading with the Enemy Act gives both 
the right to litigate the determination of the Alien 
Property Custodian and to recover the amount due 
upon the establishment of the right, title and interest 
therein. That is all Stettiner is endeavoring to do in 
this case. 

As long as funds or property are in the possession 
of the Alien Property Custodian, a claimant has the 
right to bring a suit in equity to establish the owner¬ 
ship thereof and this is a very different thing from 
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holding that where the Alien Property Custodian has 
transferred the property which was seized by him and 
it is no longer in his possession, there is no right of 
action against the person to whom such property was 
transferred. 

In the Trial Court it was contended that because 
of the provisions of Section 12 of the Trading with the 
Enemv Act as amended, the transfer of the fund bv 
the Alien Property Custodian can not be questioned 
in the courts. Section 12 among other things provides 
that “the Alien Property Custodian shall be 1 vested 
with all of the powers of a common law trustejs in re¬ 
spect of all property, other than money, which has 
been or shall be, or which lias been or shall be required 
to be, conveved * * * to him * * * and under such rules 


and regulations as the President shall prescribe, shall 
have the power to manage such property and |do any 
act or things in respect thereof or make any exposi¬ 
tion thereof or of any part thereof, by sale or| other¬ 
wise, and exercise any rights or powers which ljnay be 
or become appurtenant thereto or to the ownership 
thereof in like manner as though he were the absolute 
owner thereof * * ' Notwithstanding the provisions 
of Section 12 of the Act, we have been unablp any¬ 
where to find cases which have held that a claimant 
is denied the right to establish the title to the prop¬ 
erty in possession of the Alien Property Custodian 
by a suit in equity. 

In fact, we submit that the contention made below 
with respect to this provision of the Act is in direct 
conflict with the opinion of Mr. Justice Holmes ^n the 
case of Central Trust Co. v. Garvan, 254 U. S. 554 at 
page 569, where he makes the following statement: 

“To the conclusion that we reach it is objected 
that the Custodian gets a good deal morej than 
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bare possession—that the property is to be con¬ 
veyed to him, and that by the Act of March 28, 
1918, c. 28, 40 Stat. 459, 460, enlarging Sec. 12, 
the Custodian ‘shall be vested with all of the pow¬ 
ers of a common-law trustee in respect of all prop¬ 
erty, other than money, which has been or shall be, 
or which has been or shall be required to be, con¬ 
veyed, ’ &c., to him, and is given the power to sell 
and manage the same as though he were absolute 
owner. All this may be conceded if no claim is 
filed. But this act did not repeal Sec. 9, which is 
amended by the later Acts of July 11, 1919, c. 0, 
41 Stat. 35, and of June 3, 1920, c. 241, 41 Stat. 
97?, and as we have said, provides for immediate 
claim and suit and requires the property in cases 
of suit to be retained in the custody of the Alien 
Property Custodian or in the Treasury of the 
United States to abide the result. The present 
proceeding gives nothing but the preliminary cus¬ 
tody such as would have been gained by seizure. 
It attaches the property to make sure that it is 
forthcoming if finally condemned and does no 
more.” (Italics supplied) 

III. 

The Aggregate Amount Due Deutsche Ton Was Not 

More Than $3,031.68. 

Since Didier-March Company never ordered or ap¬ 
proved payment of said sum of $23,369.88 and since 
the decision of the office of the Alien Property Cus¬ 
todian upon the ownership of that fund is not con¬ 
clusive, we are brought to the question of determining 
the correct amount, if any, which is due Deutsche Ton 
under the contract of May 16, 1912. The determina¬ 
tion of said amount involves a consideration of two 
factors, viz: (1) the actual capital invested, and (2) 
the earnings of Didier-March Company. 
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Actual Capital Invested: 

The actual capital invested has been discussed un¬ 
der Point I, supra, and in the interest of brevity the 
argument will not be repeated here. The acthal capi¬ 
tal invested as found by the accountants amounts to 
$1,181,321.83 (Deustche Ton R. 34). 

I 

Earnings of Didier-March Company: 

At various times, several audit reports haye been 
prepared which reflect the income of the company for 
the three years here involved. A summary of the 
income shown by three of said reports is as follows: 


Year 

1917 

1918 

1919 


Report of Bal¬ 
timore Audit 

Vo. of 1 -23 1S 
(Deutsche Ton 

R. 23) 
$19,837.79 


Report of Whit¬ 
tlesey & Wythes 
of 2-4-11) 

(Deutsche Ton 

K. 24, 35) 

$15,097.05 
S3,(512.02 (9 mo.) 


Report of Whittlesey, 
Wythes & Wilson 
of 2-24-20 
(Deutsche Ton 

R. 2(5,37) 

$90,533.21 

111,777.20 

40,234.35 


1 

The report of the Baltimore Audit Compahy was 
rendered to the Didier-March Company prior to the 
inception of the controversy involved in the instant 
proceeding. In fact said report was prepared \beforc 
the Alien Property Custodian seized the stock of 
Didier-March Company then standing in the n«iime of 
Stettiner. 

The Whittlesey & Wythes report of February 4, 
1919, was adopted and used by the Alien Prppertv 
Custodian in a prospectus wherein the properties of 
Didier-March Company were publicly advertised for 
sale. By so doing, the Custodian declared to Ml the 
world that the income for 1917 of the company which 
was for sale, viz: Didier-March Company, wa$ only 
$15,097.05. 
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The Whittlesey, Wythes and Wilson report of Feb¬ 
ruary 24, 1920, was not submitted to the Didier-March 
Company but was rendered to the Alien Property 
Custodian (Deutsche Ton R. 25). That is the report 
which disregards entirely the instructions of the Board 
of Directors of the Didier-March Company and in so 
doing arrives at the figure of $23,369.88, hereinabove 
referred to. 


There is no controversy at this time regarding the 
income of the company for 1918 or 1919: the audit re¬ 
ports of the accountants dated February 4, 1919, and 
February 24, 1920, reflect substantially the same in¬ 
come for 1918; the record discloses only one figure 
representing income for 1919. There is a substantial 
controversy, however, regarding the correct income 
which Didier-March Company earned in 1917. 

With reference to the income for 1917, it hardlv 
seems probable that accountants could compute income 
on February 4, 1919, of only $15,097.05 and that the 
same accountants one vear later could determine income 
for the same year of $96,533.21. It hardly seems pos¬ 
sible for an error of over six hundred per cent to have 
been made on February 4, 1919. On the date last 
stated all the company’s operations for 1917 had of 
course become closed transactions. The income of 
$15,097.05 which was then determined approximates 
very closely the income of $19,837.79 which had been 
determined bv the accountants for the Didier-March 
Company as distinguished from the accountants em¬ 
ployed by the Custodian. In weighing the probabili¬ 
ties, it seems fairlv certain that the earnings of the 
company for 1917 amounted to something between 
$15,097.05 and $19,837.79. The appellant is willing to 
use the higher figure named in determining the amount, 
if any, due Deutsche Ton. 


By adopting the sum of $19,837.79, as th^ correct 
income for 1917 and by using the undisputed income 
for 1918 and 1919, we find that the amount due 
Deutsche Ton was substantially less than tlnit found 
by the court below. The tabulation hereinafter set 
forth reflects the maximum amount which wtas due. 
In this connection it will be recalled that Didiet-March 
Company was entitled under the contract of May 16, 
1912, to earn 5 per cent upon the actual capital in¬ 
vested, before Deutsche Ton participated to tli^ extent 
of 15 per cent in the balance of the earnings (Deutsche 
Ton R. 13). The tabulation follows: 


Actual capital invested 
5% thereof 


$ 1 , 831 , 321.83 


91,566.09 


1917 


1918 


1919 


Earnings 

Less: 5%, supra 


$19,837.79 

91,566.09 


Earnings participated in 
bv Deusche Ton NONE 


$111,777.26 

91,566.09 


$20,211.17 


^46,2S4.35 

91,566.09 


NONE 


15% thereof 

NONE 

$3,031.68 

NONE 






It is thus apparent that the maximum participation of 
Deutsche Ton in the earnings of the Didier-jMarch 
Company was $3,031.68. The Alien Property Cus¬ 
todian has already paid to Deutsche Ton $9,900.00, or 
more (Stettiner R. 16) representing a portion of the 
$23,369.88 in controversy. Hence it is clear that 
Deutsche Ton has already been overpaid and thht the 
entire balance of said sum of $23,369.88 which ik now 
on hand and held in trust No. 32429 is the property of 
Stettiner, the appellant herein. 
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CONCLUSION. 

The decree of the lower court should be reversed 
and the Alien Property Custodian should be ordered 
to pay to Stettiner the entire balance now on hand of 
said $23,369.88, with the additions and accretions 
thereto and the income therefrom, less the sum re¬ 
quired to be retained under the provisions of sub-sec¬ 
tion (m) of section 9, now remaining in his hands in 
trust No. 32429. 

Respectfully submitted, 

(Signed) Henry B. Morrow, 

(Signed) Wilton H. Wallace, 

Attorneys for Appellant. 

COLLADAY, McGaRRAGHY, CoLLADAY & WALLACE, 

Of Counsel. 




